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ABSTRACT  

Dying Declaration is a statement made by a dying person as to the cause of his death or as to 

any of the circumstances of the transaction which resulted in his death. It is based on the 

Latin maxim „Nemo moriturus praesumitur mentire’ which means “a man will not meet 

his maker with a lie in his mouth”. Dying Declaration is studied under Section 32(1) of the 

Indian Evidence Act (I.E.A.); it is one of the exceptions of Hearsay Evidences.  

The reason for admitting dying declaration is well-reflected by Shakespeare in Richards II, 

where he said:  

“Where words are scarce, they are seldom spent in vain; For they breathe truth, that breathe 

their words in pain”.  

The same theory is reflected in Mathew Arnold‟s Sohrab and Rustom, where he says: 

“Truth sits upon the lips of dying men”. 

This research paper has made an effort to scrutinize and evaluate the legal provisions which 

are available in the Indian Legal System related to the concept of Dying Declaration, its 

admissibility and inadmissibility, dying declaration given in the cases of severe burns, its 

loopholes and suggestions to enhance this concept, along with that I will also be discussing 

the scenario of Dying Declaration in other countries like the USA, the UK, Australia, 

Pakistan and Canada. 

 

Keywords: - Dying Declaration; Dying Person; Hearsay Evidence; Indian Evidence Act.    
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INTRODUCTION  

A Dying Declaration is the statement of a man who has died clarifying the conditions of his 

demise. It can be said to be a statement made by a mortally harmed individual, stating who 

has harmed him and additionally the conditions surrounding his damage. The harmed knows 

that he/she is going to die and keeping in mind that the declaration is a type of hearsay 

evidence, it is acceptable since it is trusted that the withering individual does not have any 

motive to lie. In the case of Bhajju @ Karan v. State of M.P.
1
 the court clearly states that 

Section 32 of the Evidence Act was an exception to the general rule against admissibility of 

hearsay evidence. Clause (1) of Section 32 makes a statement of the deceased admissible, 

which has been generally described as dying declaration. 

Such a statement can be established as dying declaration when it is made by a man with 

regards to the reason for his death, or as to any of the conditions surrounding his damage. The 

statement will be significant for each situation in which the reason for that individual's 

demise comes into question. 

Section 32(1) of the Indian Evidence Act states about the Dying Declaration which reads as: 

32. Cases in which statement of relevant fact by person who is dead or cannot be found, etc., 

is relevant.  – Statements, written or verbal, of relevant facts made by a person who is dead, 

or who cannot be found, or who has become incapable of giving evidence, or whose 

attendance cannot be procured without an amount of delay or expense which, under the 

circumstances of the case, appears to the Court unreasonable, are themselves relevant facts in 

the following cases:- 

(1) when it relates to cause of death – When the statement is made by a person as to the 

cause of his death, or as to any of the circumstances of the transaction which resulted in 

his death, in cases in which the cause of that person's death comes into question. Such 

statements are relevant whether the person who made them was or was not, at the time 

when they were made, under the expectation of death, and whatever may be the nature of 

the proceeding in which the cause of his death comes into question. 

 

                                                 
1
 (2012) 4 SCC 327; MANU/SC/0212/2012 
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Under section 32(1), the statement given by a dying person will be relevant only if it is made 

by him as to cause of his own death and not death of any other person. In the case of Ratan 

Gond v. State of Bihar
2
 it was stated that the statement given by the dying girl was about the 

death of her sister and not her own death, hence the relevancy of the statement was not 

admissible under section 32(1).   

Further, it should be noted that the statement is considered to be admissible under section 

32(1) of the act only if the person has died because of the injuries or situations mentioned by 

him in his statement, if the person has died of the injuries or the situations that are not related 

to his declaration then it will not be admissible under section 32(1), stated in Moti Singh and 

Another v. State of U.P.
3
  

Circumstances of the transaction which resulted in the death of a person should be related to 

the statement in order to be called as a dying declaration. In the landmark case of Pakala 

Narayana Swami v. Emperor
4
, it was held by the Privy Council that: 

“That the statement made by the deceased to his wife that he was setting out to the place 

where the accused lived was clearly a statement as to some of the circumstances of the 

transaction which resulted in his death and was hence admissible under S. 32(1) of the 

Evidence Act.”  

“It will be observed that “the circumstances” are of the transaction which resulted in the 

death of the declarant. It is not necessary that there should be a known transaction other than 

that the death.”  

 

 

 

 

                                                 
2
AIR 1959 SC 18; MANU/SC/0054/1958 

3
AIR 1964 SC 900; MANU/SC/0055/1963 

4
AIR 1939 PC 47 ; MANU/PR/0001/1939 
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GROUNDS FOR ADMITTING DYING DECLARATION  

There are 3 main grounds for a Dying Declaration to be called as legally admitted, which are 

also laid down in the case of Smt. Shakuntala v. State Of Haryana
5
 are:  

1. Death of the person who is giving the Dying Declaration.   

2. Necessity – The victim being generally the only eye-witness to the crime, the 

exclusion of the statement of the victim will tend to defeat the ends of justice 

3. The sense of imminent death which creates a sanction equal to the obligation of an 

oath. 

 

 The death of the declarant is a must to be fulfilled ground for admissibility of the 

Dying Declaration. In the case of Uka Ram v. State of Rajasthan
6
 the Apex Court 

held that: “When the statement is made by a person as to cause of his death, or as 

to any of the circumstances of the transaction which resulted in his death, in cases 

in which the cause of that person's death comes into question is admissible in 

evidence being relevant whether the person was or was not, at the time when they 

were made, under expectation of death, and whatever may be the nature of the 

proceeding in which the cause of his death comes into question. Such statements 

in law are compendiously called dying declarations” 

 Next ground in consideration is the Necessity – Exclusion of statement of the 

declarant defeats the ends of justice and if no doubt arises out of the declaration 

then the conviction can solely be on the basis of the dying declaration. In the case 

of State of Assam v. Mafizuddin Ahmed
7
 and Kusa v. State of Orissa

8
  

 The sense of imminent death gives a sanction that is equivalent to an obligation of 

an oath. It is to be understood that in the situation of imminent death, the mind of 

the declarant is induced by the most powerful consideration to speak the truth, 

death. This type of consideration is enough to impose a positive obligation of an 

oath on the declarant, stated in the case of Smt. Shakuntala v. State Of Haryana
9
. 

  

                                                 
5
AIR 2007 SC 2709;  (2007) 10 SCC 168 

6
AIR 2001 SC 1814; (2001) 5 SCC 254 

7
AIR 1983 SC 274;  (1983) 2 SCC 14 

8
AIR 1980 SC 559; (1980) 2 SCC 207 

9
AIR 2007 SC 2709;  (2007) 10 SCC 168 
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PRINCIPLES GOVERNING DYING DECLARATION 

Several principles have been laid down by the Hon‟ble Supreme Court of India in order to 

govern the dying declaration, in the landmark judgment like Khushal Rao v. State of 

Bombay
10

 and in the case of Smt. Shakuntala v. State Of Haryana
11

 which are as follows: 

 No rule of law or prudence states that the dying declaration cannot be acted 

upon without corroboration, explained in the case of Munnu Raja and Anr. v. 

The State of Madhya Pradesh
12

 and Najjam Faroqui v. State
13

. 

 If the Court is satisfied that the dying declaration is true and voluntary, then 

the court can base a conviction on it, without corroboration, held in Khushal 

Rao case as well as in the case of State of Uttar Pradesh v. Ram Sagar Yadav 

and Others
14

. 

 The court should inspect the dying declaration warily and make sure that the 

declaration is not a result of any tutoring, prompting and imagination, the 

court should also check that if the deceased had a chance to identify the 

assaulter and also if the declarant was in a fit state of mind.  Held in the case 

of K. Ramachandra Reddy and Anr. v. The Public Prosecutor
15

. 

 If the declaration is of a suspicious nature then it should not be acted upon 

without any corroboration.
16

  

 If a dying declaration contains some susceptibility then it cannot be a basis of 

conviction, held in the case of Ram Manorath and Ors. v. State of U.P.
17

  

 If the deceased was unconscious and couldn‟t make any dying declaration then 

all the evidence related to the dying declaration are to be rejected.
18

  

 If the dying declaration does not contain the details of the occurrence, it 

cannot be rejected as a whole
19

, however brief the declaration may be
20

, but if 

                                                 
10

AIR 1958 SC 22; MANU/SC/0107/1957 
11

AIR 2007 SC 2709;  (2007) 10 SCC 168 
12

AIR 1976 SC 2199; (1976) 3 SCC 104   
13

1992 Cri.L.J. 2574; MANU/WB/0361/1991  
14

AIR 1985 SC 416; (1985) 1 SCC 552 
15

AIR 1976 SC 1994; (1976) 3 SCC 618 
16

Rasheed Beg v. State of Madhya Pradesh – AIR 1974 SC 332; (1974) 4 SCC 264  
17

(1981) 2 SCC 654; MANU/SC/0207/1981   
18

Kaka Singh v. State of M.P. – AIR 1982 SC 1021; (1981) SCC (Cri) 645  
19

State of Maharashtra v. Krishnamurthi Laxmipati Naidu – AIR 1981SC 617; MANU/SC/0238/1980 
20

Surajdeo Oza and Ors. v. State of Bihar – AIR 1979 SC 1505; (1979) SCC (Cri) 519  
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the deceased fails to complete the genesis or motive of the crime then the 

dying declaration cannot be relied upon
21

.  

 Generally, the court seeks medical opinion in order to satisfy itself that 

whether the deceased was in a fit mental condition to deliver the dying 

declaration or not but if there happens to be an eye-witness to testify that the 

deceased was mentally fit and conscious to make the dying declaration then 

the medical opinion is not necessarily to be prevailed, held in the case of 

Nanahau Ram and Anr. v. State of Madhya Pradesh
22

. 

 When the version of facts by the prosecution differs from the facts in the dying 

declaration, then the given declaration cannot be acted upon.
23

  

 Where there is more than one statement in the nature of dying declaration, one 

first in point of time must be preferred
24

. In another case of Harbans Lal and 

Another v. State of Haryana
25

, 2 dying declarations were given; one was 

recorded by a doctor in presence of other two doctors and the other one was 

not proved by a capable witness, hence the declaration given to the doctor was 

made the basis of conviction and the other declaration was discarded. 

 A First Information Report (F.I.R.) reported by an injured person and followed 

by the death of that injured person can also be taken into consideration as a 

dying declaration of the deceased. In the case of Munnu Raja and Anr. v. The 

State of Madhya Pradesh
26

, the deceased Bahadur Singh filed an F.I.R. in the 

police station in an injured condition and later died due to his injuries which 

were the contents of the F.I.R. as well, hence the Hon‟ble High Court ruled 

that the statement given by the deceased as a form of F.I.R. will also be 

considered as a dying declaration and this ruling of the Hon‟ble High Court 

was upheld by the Apex Court as well. 

  

                                                 
21

Kusa v. State of Orissa – AIR 1980 SC 559; (1980) 2 SCC 207  
22

AIR 1988 SC 912; MANU/SC/0334/1988 
23

State of U.P. v. Madan Mohan and Ors. – AIR 1989 SC 1519; (1989) 3 SCC 390   
24

Mohanlal Gangaram Gehani v. State of Maharashtra – AIR 1982 SC 839; (1982) 1 SCC 700    
25

AIR 1993 SC 819; MANU/SC/0113/1993  
26

AIR 1976 SC 2199; (1976) 3 SCC 104   
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ADMISSIBILITY, INADMISSIBILITY AND CASES OF BURNS 

Admissibility of Dying Declaration:  

Following grounds are required to be fulfilled in order to get the Dying Declaration admitted 

in the court of Law: 

1.  Death of the Declarant: The death of the person giving the dying declaration is a must 

and primary ground for its admissibility, even though the death may not be immediate 

but the death is a must requirement. If a person „A‟ gives a dying declaration accusing 

person „B‟ for the cause of his death and subsequently person „A‟ dies within 

sometime, then the dying declaration is admissible.  

2. The statement made by the declarant must relate to his own death or any of the 

circumstances of the transaction which resulted in his death.  

3. The cause of the death of the declarant must be in question: Rightly held in the case of 

Dannu Singh v. Emperor
27

, that in order to get admitted for the charge of dying 

declaration the declaration given by the deceased should contain the cause of his own 

death and relate to the crime of his death and not any other crime which did not lead 

to his own death. 

4. The statement given by the deceased should be complete and at-least contain the main 

motive, reason or genesis of the crime committed, held in the case of Kusa v. State of 

Orissa.
28

   

5. If the declarant would have lived and would have been a competent witness then the 

declaration given by him will be very well admissible, but if the person would have 

lived and have been incompetent as a witness then his dying declaration can be 

doubted. This ground of admissibility can vary in different scenarios and may be of 

the nature of subjective admissibility by the courts.   

6. The dying declaration should be recorded in an Oral or Written or Gesture form. Any 

form of communication between mind and mind may be adopted to record the 

statement of the deceased, the gesture becomes admissible evidence but the meaning 

of gesture or its interpretation is solely the job of the Court. In the case of Mukesh 

and Anr. v. State of NCT of Delhi and Ors.
29

 (also known as the Nirbhaya Case) 

the Apex Court admitted the dying declaration that was given by the deceased to the 

                                                 
27

AIR 1925 All 227; MANU/UP/0113/1924 
28

AIR 1980 SC 559; (1980) 2 SCC 207 
29

MANU/SC/0365/2017; 2017 (3) SCALE 356 
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Metropolitan Magistrate in the form of gestures; the question put up to her were in the 

form of multiple choice questions and the answers were in the form of gestures and 

she was mentally fit to give the declaration, hence the declaration was admitted by the 

court in this matter.    

7. The declarant should be mentally fit; it should be taken into consideration that the 

dying man giving the statement is not under any drug influence or he should not be 

intoxicated and for this purpose a fitness certificate can be obtained from the doctors 

by the magistrate. 

Inadmissibility of Dying Declaration: 

There are certain grounds under which a dying declaration can be questioned or can be held 

inadmissible: 

1. When the person has been tutored to give the declaration: In the case of Shudhakar v. 

State of M.P.
30

, it was proved that the first dying declaration given by the deceased 

was tutored to her by the husband so the declaration was held inadmissible by the 

court. 

2. Similarly, it was held in the case of Gopal Chandra Bardhan v. State
31

 that if there is 

a failure to show the evidence that would support that the deceased was not a victim 

of any tutoring and was physically and mentally capable of making the declaration, 

the dying declaration can be held inadmissible.   

3. In the case of Phundi v. State of Madhya Pradesh
32

, it was held that if the maker of 

the statement happens to live then the dying declaration given by the person will not 

be admissible under S. 32(1) of the act. Hence, the death of the declarant is an 

essential requirement to establish the statement under dying declaration.   

4. If the court finds that the declaration is not completely reliable and the integral portion 

of the declaration is not true
33

, or there is a discrepancy in the facts of the dying 

declaration
34

, or if the dying declaration contradicts itself
35

, the court can hold the 

dying declaration given in scenarios in the above-mentioned cases as inadmissible.  

                                                 
30

AIR 2012 SC 3265; (2012) 7 SCC 569 
31

1980 Cr.C.J. NOC 30 
32

1993 Cri.L.J. 1881; MANU/MP/0262/1992 
33

Thurukanni Pompiah and Anr. v. State of Mysore – AIR 1965 SC 939; MANU/SC/0344/1964   
34

Smt. Kamla v. State of Punjab – AIR 1993 SC 374; (1993) 1 SCC 1 
35

Jayaraj v. State of Tamil Nadu – AIR 1976 SC 1519; (1976) 2 SCC 788   
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5. If the identity of the accused cannot be established on the basis of the dying 

declaration then the declaration becomes inadmissible in the court, held in the case of 

Shabir Mohmad Syed and Ors. v. State of Maharashtra
36

.    

 DYING DECLARATION GIVEN IN CASES OF SEVERE BURNS
37

 

There have been cases where a declarant giving a Dying Declaration has been a victim of 

severe burns and it has been a question of controversies in proving the authenticity of the 

declarations. Some questions of controversies are that, as the victim is severely burnt (if it is 

near to 100% burn) so:  

1. How could the declarant have given a dying declaration? 

2. How s/he could have given a signature or a thumb impression? 

3. How could the declarant have been mentally fit in order to deliver a dying declaration 

with being in such a great amount of pain, distress, shock and agony?     

In order to answer the above-mentioned questions, one must briefly understand the modes 

that can be the cause of burns and its classification (i.e. Degrees of Burn) along-with the 

percentage of burns in those degrees of burns, which are given as follows: 

Modes that can cause Burns:  

Following modes can cause burns on a human body: 

 Flames due to actual contact of flame with the Body. 

 Physical contact of Hot with the Body. 

 Radiation heats due to Heat Waves, X-Rays and Microwaves. 

 Scalding due to contact of the body with Hot Liquids. 

 Chemical due to Chemical Corrosive Substances contact with the body. 

For the purpose of the research work, importance will be given to the burns caused 

specifically by Flames.  

                                                 
36

AIR 1997 SC 3808; (1997) 11 SCC 499    
37

Textbook: Modi’s Medical Jurisprudence and Toxicology, 26
th

 Edition (2018) – Pgs. 555 – 564.   
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Classification of Burns: 

Classifications of Burns mentioned by Dupuytren included Six Degrees of burn, according to 

the nature of their severity. However, in modern classification (i.e. Heba‟s Classification), six 

classifications given by Dupuytren are merged into 3 narrower classifications. 

1. Epidermal Burns – First and Second Degree Burns. 

2. Dermo-Epidermal Burns – Third and Fourth Degree Burns. 

3. Deep Burns – Fifth and Sixth Degree Burns. 

 

 First-degree burns consist of erythema or simple redness of the skin.   

 Second-degree burns comprise acute inflammation and blisters which produces by 

prolonged application of flames. 

 Third-degree burns consist of the destruction of the cuticle and part of the true skin. 

 In case of Fourth-degree burns, the whole skin is destroyed.    

 Fifth-degree burns include penetration of the deep fascia and implications of the 

muscles and results in huge amount of scarring and deformity. 

 Sixth-degree burns involve charring of the whole limb including the bones and ends 

in inflammation of the subjacent tissues and organs. It should be noted that this 

degree may not necessarily relate to danger to life.  

Causes of Death in case of Burns: 

 Immediate causes of death 

o Shock 

o Suffocation  

o Grievous Injuries  

 Delayed causes of death     

o Inflammation 

o Hypoproteinaemia or marked fluid loss, renal failure  

o Exhaustion 

o Lardaceous Disease or degeneration of tissue resulting from deposition of 

amyloid complexes. 

o Erysipelas, Septicaemia, Pyaemia, Gangrene and Tetanus 
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So, in order to answer the above put up questions, it must be understood that it is not a 

necessity if a person is in a burnt condition, the person is dead. It can be inferred from the 

above-given text that cause of death can also be listed under delayed cause of death which 

does not necessarily include shock or suffocation or grievous injuries as one of them. 

Another thing that should be understood is that the percentage of burn can be a sub-point 

under degree of burn, i.e. a person can have injuries of 100% burn of 2
nd

 degree and that does 

not mean it includes 3
rd

 degree burn as well, the same person may not have a 3
rd

 degree burn 

at all, hence a dying declaration given in this condition is a healthy possibility. 

One of the most important points is that the reaction of different people differs in different 

cases, henceforth it cannot be concluded on a general basis that a person‟s mental condition is 

similar in all the cases of burns.  

In the case of Mafabhai Nagarbhai Raval v. State of Gujarat
38

 the Sessions Judge doubted 

the evidence of the Executive Magistrate and the Doctor and ruled that the dying declaration 

deposed by them cannot be relied upon as the deceased would have gone into shock as soon 

as she would have seen the flames and additionally she was having 99% burns, including to 

this, the report made by the doctor was also dismissed, which stated that the deceased was fit 

to give the dying declaration. However, this decision of the Sessions Judge was set aside by 

the Hon‟ble and High Court stating that the evidence given by the Executive Magistrate can 

be very well relied upon and the report along-with the evidence that was given by the doctor 

will also be admitted in the court hence convicting the accused. This decision of the Hon‟ble 

High Court was also upheld by the Apex Court in the Criminal Appeal by the accused. 

Further in the case of Gyan Singh @ Balla v. State of Madhya Pradesh
39

 it was argued by 

the appellant counsel that the case of the prosecution is totally unbelievable as it is unnatural 

for the victim to give a dying declaration with 100% burn injuries, for this after hearing the 

counsel for the State the Hon‟ble Supreme Court held that: “It cannot be denied that though 

the victim got 100% burns, she could give oral dying declaration as the burns relate to 2nd 

and 3rd degree categories only” – (para. 8). The dying declaration was further corroborated 

by the evidence of four prosecution witnesses and by the doctor as well and henceforth the 

accused was held guilty for his crime.  

                                                 
38

AIR 1992 SC 2186; (1992) 4 SCC 69   
39

MANU/SCOR/50889/2017  
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IN FRONT OF WHOM THE DYING DECLARATION CAN BE GIVEN? 

DYING DECLARATION TO A POLICE OFFICER OR A MEDICAL OFFICER:  

A Police Officer or a Medical Officer can record a dying declaration of an injured person 

provided that it should in the best of the officer‟s capacity be attested by one or more person 

present at the time when the declaration was given by the deceased. 

The police officer or the medical officer should make their complete attempt to contact a 

magistrate to record the statement, they should keep in mind to check the mental condition of 

the declarant, and also they should make sure that the declaration is given in a free and 

spontaneous manner. The dying declaration given to a police officer can be relied upon if 

there was no time by the prosecuting party to adopt a better method to record the statement.    

In the case of Vidhya Devi and Anr. v. State of Haryana
40

 the declarant happened to live for 

four days after the declaration was given to the police. The Hon‟ble Supreme Court accepted 

the dying declaration recorded by the police officer sanctioned by a doctor, even though there 

was no further dying declaration taken by the magistrate during the four days when the 

declarant lived. A similar judgment was given by the Hon‟ble High Court of Bombay in the 

case of Santosh Dadu Sapkale v. The State of Maharashtra
41

. 

                                                 
40

AIR 2004 SC 1757; (2004) 9 SCC 476  
41

2009 (111)BomLR 4435; MANU/MH/1018/2009  
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DYING DECLARATION TO A MAGISTRATE: 

If a dying declaration is recorded by a Magistrate, then it will hold more evidentiary value as 

compared to that is recorded by a police officer or a medical officer. However, the procedure 

and method followed for recording a dying declaration by a Magistrate are similar to that of a 

police officer or medical officer. More sanctity is involved to a dying declaration recorded by 

a magistrate because it assures the court that the statement made by the deceased is well 

understood and judiciously recorded by an unbiased person, held in the case of Lakhan v. 

State of Madhya Pradesh
42

. 

Even though the declaration recorded by a Magistrate holds more evidentiary value, then also 

the declaration recorded by the magistrate can be questioned, for example, if the doctor states 

that the victim is not in a mentally fit condition to give the dying declaration then the dying 

declaration recorded by the magistrate can be held inadmissible. 

There are certain rules and precautions that should be followed by a Magistrate in order to 

record a Dying Declaration correctly and judiciously, which are as follows: 

 The Magistrate should disclose his identity to the declarant. 

 The magistrate should confirm the mental capability of the declarant by asking 

him and whenever possible, by obtaining a certificate from a Medical Officer. In 

the case of Darshan Singh v. State of Punjab
43

, the Apex Court found that “the 

deceased could not possibly have been in a position to make any kind of 

intelligible statement and therefore said that the dying declaration could not be 

relied on for any purpose and had to be excluded from consideration”. 

 Simple questions should be asked from the declarant in order to provoke answers 

from him, the magistrate should record the questions and answers, gestures along-

with his conclusion. The words or the gestures of declarant regarding the 

questions or signs put up to him should be taken down as it is. The magistrate 

should try to obtain the necessary details from the dying person in order to 

identify the accused. In the case of Surinder Kumar v. State
44

, the Hon‟ble Delhi 

High Court held that as the dying declaration recorded by the Executive 

                                                 
42

(2010) 8 SCC 514;  MANU/SC/0577/2010  
43

AIR 1983 SC 554; (1983) 2 SCC411  
44

1992 Cri.L.J. 616; MANU/DE/0453/1991  
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Magistrate was not in a question - and - answer form, nor was it in the words and 

language of the declarant, the dying declaration could not be relied upon. 

 After completion of the statements by the declarant, the declaration should be read 

to him by the magistrate and if possible a signature or a thumb impression should 

be taken on the declaration. 

However, if a dying declaration is made to a magistrate and whether the statement can be 

admitted as evidence without calling the magistrate as a witness, has been subjected to a great 

deal of argument. The accepted view of Section 80 of the Indian Evidence Act (Presumption 

as to documents produced as record of evidence) is not applicable to a dying declaration 

made to a magistrate. In the case of Laxman v. State of Maharashtra
45

, the magistrate who 

recorded the dying declaration of the deceased was asked to give evidence regarding the 

procedure and information about the dying person. Further it was held in this case that it is 

not a compulsion that a dying declaration can only be given to a Magistrate. 

DYING DECLARATION TO A RELATIVE:  

A two judges Coram of the Hon‟ble Supreme Court comprising of Justice B.S. Chauhan and 

Justice Dipak Misra following the case of State of Madhya Pradesh v. Dal Singh and Ors.
46

 

said that a dying declaration can be very well recorded by a member of public or any family 

member of the dying person, the only caution that the person recording the dying declaration 

should take is that the person giving the declaration is in a proper mental condition. The court 

has left it to the discretion of the individual as to ascertain the proper mental condition of the 

declarant, moreover, if the court finds the testimony of the individual recording the 

declaration trustworthy enough to rely upon, then a doctor‟s medical certificate is not an 

absolute necessity. 

In the case of Bhoora Singh v. State of Uttar Pradesh
47

, the Hon‟ble Allahabad High Court 

in this case of dowry death held that a dying declaration cannot be rejected only on the basis 

that it was recorded or made to a relative. In Parbin Ali v. State of Assam
48

, the dying 

declaration was given in front of four close relatives and the statement was made the basis of 

conviction, hence dying declaration given to a relative is admissible in a court of law.  

                                                 
45

AIR 2002 SC 2973; (2002) 6 SCC 710  
46

AIR 2013 SC 2059; (2013) 14 SCC 159  
47

1992 Cri.L.J. 2294; MANU/UP/0378/1991  
48

AIR 2013 SC 542; (2013) 2 SCC 81  
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 DYING DECLARATION IN OTHER FOREIGN COUNTRIES 

AUSTRALIA 

In Australia, before mid-1900, Judges used to examine the personal belief of the deceased 

declarant in order to determine that the dying declaration will be admitted or not, but since 

then the dying declarations are admitted irrespective of any religious belief held by the person 

who made the declaration. 

In the landmark judgment of The Queen v. Golightly
49

, Justice Owen laid down five 

principles that must be fulfilled to admit a dying declaration, that are as follows: 

1. “The maker of the dying declaration must be dead; 

2. The trial must be for the deceased‟s murder or manslaughter; 

3. The statement must relate to the cause of the deceased‟s death; 

4. The deceased must have been a competent witness; and 

5. The deceased must be under a “settled hopeless expectation of death” 

The fact of the case says that: The brother of the deceased declarant heard his brother saying 

that “Mr. Golightly shot me.” and after making the statement the declarant passed away and 

Mr. Golightly was charged with the offence of Murder.  

This case reformulated the jurisprudence surrounding the concept of Dying Declaration in 

Australia.  

Part 3.2 of the Federal Evidence Act, 1995 of Australia deals with the Hearsay Evidence but 

there is no such mention of dying declaration in those sections; hence the rulings given in the 

Golightly case become important rules that should be followed in the cases which involve the 

principle of dying declaration. 

Part 2.1, Section 13 of the Federal Evidence Act, 1995 of Australia deals with Competence: 

lack of capacity of the witnesses. It lays down the category of the witnesses that cannot be 

said to be competent to give evidence in the court of law in Australia which is applicable to 

point number 4 of the rules laid down in the Golightly Case. 

                                                 
49

(1997) 17 WAR 401  
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CANADA 

In Canada, dying declaration is only admissible if the death of the declaration is the issue of 

the case and the declaration leads to the circumstances of death.  

 It is a statement made by a person who is certain that he is about to die and it only applies to 

Criminal Cases, it must be made when the declarant has lost all hopes to live and it must 

direct to the cause of the death of the declarant. 

In order to get admissible for the case of dying declaration following four criteria must be 

fulfilled which were summarised by Justice Archibald in the case of R. v. Hall
50

: 

1. The statement is about the circumstances of the death of the declarant.  

2. The declaration will be held admissible only if suppose the deceased would have lived 

and would have been able to testify. 

3. Offences of Homicide are only taken into consideration. 

4. The declarant is in a hopeless expectation of an imminent death.  

In the case of Schwartzenhauer v. The King
51

 it was held that: 

“Dying declarations are competent only in homicidal cases, and then only in so far as the 

statements therein could have been given in evidence by the deceased had she lived.” 

Further in the case of R. v. Nurse and Plummer
52

 Justice Coroza was satisfied that all the 

criteria for fulfilment of a dying declaration were met which was given by the declarant Mr. 

Kumar in the form of gestures and hence it was admitted in the case of dying declaration, an 

exception to the rule against hearsay evidence.   

  

                                                 
50

2011 ONSC 5628 
51

(1935) SCR 367; 1935 CanLII 18  
52

2014 ONSC 2340  
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PAKISTAN 

The concept of dying declaration in Pakistan is very similar to that of India‟s. The law of 

Dying Declaration mentioned under Section 32(1) of the Indian Evidence Act was applicable 

in Pakistan as well until it was replaced by Article 46(1) of the Qanun-e-Shahadat Order in 

1984. Article 46(1) of the Qanun-e-Shahadat Order states that: “Statement by a person who 

cannot be called as a witness: When it relates to cause of Death.”  

Some of the important ingredients essential for admitting a statement under a dying 

declaration in Pakistan were listed in landmark cases like Taj Mahmud v. The State
53

, Munir 

Ahmad v. The State
54

 and Abdur Rahim v. The State
55

 which are collectively mentioned 

under: 

1. When a dying person is making a dying declaration then the question of cause of the 

death should be his own death and not the death of any other person. 

2. The person who made the dying declaration should be dead.  

3. In order to admit a dying declaration, it must be proved that the injuries bore by the 

declarant is because of the actions of the accused. 

4. A dying declaration should not be incomplete and if that is the case, then at-least the 

matter of the statement should give the main essence of the crime committed by the 

accused. 

5. The person who is giving the dying declaration should have been a competent witness 

if supposedly he would have lived. To understand that which witness is competent to 

testify, Article 3 of the Qanun-e-Shahadat Order (Who may testify) must be followed. 

6. The statement of the deceased should contain information about the cause of his death 

or the circumstances that led to his death. 

 

                                             

 

 

                                                 
53

PLD Lah. 723 (1960) 
54

PLD Quetta 26 (1986)  
55

PCr.L.J. 1274 (1997) 
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THE UNITED KINGDOM 

Under the Common Law, the concept of dying declaration is only admissible in the criminal 

cases of murder or manslaughter of the deceased declarant and this had been an exception to 

the rule of hearsay evidence.  

Some important ingredients for admissibility of the dying declaration are: 

1. The declarant should have been a competent witness had he survived. 

2. There must be an imminent expectation of death additionally the death should be 

imminent as well. In the case of Reg. v. Peel
56

 Justice Willes stated that there must be 

“a settled hopeless expectation of death” for a statement to qualify for a dying 

declaration.  

3. The case should be of criminal nature of murder or manslaughter. 

Section 114 of the Criminal Justice Act, 2003 provides the Admissibility of Hearsay 

Evidence. The Criminal Justice Act did away with the common law exception of hearsay 

evidence of dying declaration. This hearsay evidence is now only permitted if the parties 

allow or it is admitted by the court if it is felt to be admitted for the interest of justice, 

mentioned under section 104 of the act. 

Difference between the concept of dying declaration in the UK and India: 

1. In the UK the dying declaration is only relevant in criminal cases of murder or 

manslaughter however in India it is admissible in both criminal and civil proceedings. 

2. In the UK the dying declaration will be admissible if it is made under the impression 

of Expectation of death; this rule is not a compulsion in the Indian Law. In India, if 

the person made a declaration and happens to die and the declaration relate to his 

death or connects with the circumstances lead to his death then this statement will be 

considered as a dying declaration even though it is immaterial that if the person was 

under an expectation of death or not. 

3. Under the English Law, the person making the dying declaration should have been a 

competent witness if he would have lived, however, this ingredient is of a doubtful 

nature in India. 

 

                                                 
56

(1860) 2 F. & F. 21, 22  
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THE UNITED STATES OF AMERICA   

Rule 804 of the Federal Rule of Evidence provides Exceptions to the rule of hearsay 

evidence. According to Rule 802 Hearsay evidence is not admissible in the court of law 

unless provided in 

 A Federal Statute;  

 These Rules; or 

 Other rules prescribed by the Supreme Court. 

Rule 804 (a) lists down the criteria for being Unavailable and Rule 804 (a)(4) states that the 

witness cannot be present or testify at the trial or hearing because of death or a then-existing 

infirmity, physical illness, or mental illness. 

Further Rule 804 (b)(2) states as under: 

Rule 804 (b): “The Exceptions. The following are not excluded by the rule against hearsay if 

the declarant is unavailable as a witness” 

Rule 804 (b)(2): “Statement under the Belief of Imminent Death. In a prosecution for 

homicide or in a civil case, a statement that the declarant, while believing the declarant‟s 

death to be imminent, made about its cause or circumstances.” 

However, the essentials for admissibility of dying declaration are: 

1. The declarant is not present.  

2. The declaration was made under the belief of an imminent death. 

3. The declaration is used in a criminal trial of Homicide or it is used in a civil trial. 

4. The declaration should relate to the circumstances believed by the declarant which led 

to his death. 

However, in the case of Garza v. Delta Tau Delta Fraternity National
57

, the Supreme 

Court of Louisiana stated that the Suicide Note could not be considered as evidence under 

the exception of dying declaration.  

 

                                                 
57

918 So.2d 1019 (2006)  
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DIFFERENCE BETWEEN A DYING DECLARATION AND A DYING DEPOSITION  

1. A statement can be considered as a dying declaration if it is given to a Magistrate/ 

Police Officer/ Medical Officer/ Relatives, but a statement is considered to be a dying 

deposition only if it is given to a Magistrate. 

2. Presence of the accused or his/her counsel is not a compulsory requirement of a dying 

declaration, whereas, the accused or his/her counsel should be present to fulfil the 

statement under dying deposition.  

3. Dying Declaration is not made under an oath, whereas, an oath is a mandatory 

requirement for a dying deposition. 

4. A dying declaration is not subject to a cross-examination, whereas, in a dying 

deposition a cross-examination can be done. 

5. A dying deposition contains more legal value compared to a dying declaration.  
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