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ABSTRACT 

 

In this paper, the author has discussed about the procedure of investigation and causes of acquittal 

under Narcotics and Psychotropic Substances Act, 1985. Narcotic drugs and psychotropic 

substances are known in the medical science to relieve human sufferings and ailments. These drugs 

and substances are indispensable for relief of pain and suffering but at the same time lead to 

addiction and destruction when abused or misused. Drug trafficking, arms trafficking, money 

laundering, and narco- terrorism are some of the white-collar crimes faced by the new millennium. 

There may not be any part of the world which is free from the curse of drug addiction and drug 

trafficking. Millions of drug addicts all over the world are leading miserable life struggling between 

life and death. The problem of drug addiction and trafficking therein is the most pressing problem 

being faced by mankind today all over the globe and it has spread its tentacles to every nook and 

corner of life. Realising the danger of drug abuse and illicit trafficking therein, the Indian 

parliament enacted the Narcotic Drugs and Psychotropic Substances Act in 1985 which has been 

amended by the NDPS (Amendment) Act No. 2 of 1989 and the NDPS (Amendment) Act No. 9 of 

21. In this paper, the author has focused on the basic requirements which are required to be 

followed during investigation of offences under the Act along with the safeguards like  prior  

recording  of  information,  informing  a  superior,  limiting powers of arrestto empowered officers, 

informing the person of their rights of  being searched. In addition, the author has highlighted the 

various causes which led to the acquittal under NDPS Act. 

 

 

 

 

KEYWORDS: -Narcotics, Psychotropic substance, NDPS, Narco-Terrorism, Offence, Penalties, 

FSL, Investigation, Acquittal. 
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Narcotics Drugs and Psychotropic Substances Act, 1985 

Introduction 

Narcotic Drugs and Psychotropic Substances Act, 1985 is an Act passed by Indian Parliament that 

imposes restriction on the citizens to produce, manufacture, cultivate, possess, sell, purchase, store, 

transport or consume any narcotic drug or psychotropic substances except for medical and scientific 

purposes. This act is commonly known as NDPS Act, 1985. As per the Preamble of Act, the said act 

was enacted with a view to consolidate and amend the laws relating to narcotic drugs to make 

stringent provisions for the control and regulation of operations relating to narcotic drugs and 

psychotropic substances
1
.  The act also contains the provisions regarding forfeiture of the property 

derived from, or used in, illicit traffic in narcotic drugs and psychotropic substances and the matters 

connected with them.  Thus, the Act deals with following offences:- 

1. Illicit Trafficking of Prohibited Drugs and Substances. 

2. Consumption of any Narcotic or psychotropic substances. 

3. Cultivation, possession, manufacture, production, sale, purchase, transport, distribution, 

warehousing, import, export or transhipment of any narcotic drugs and psychotropic 

substances except for medical and scientific purposes.  

In addition to it, the act also prescribes deterrent punishments for the drug trafficking offences as 

most of the offences are non-bailable. The punishments under the act ranges from 1 year to 20 years 

along with fine up to � 2 Lakhs and if the person has already convicted for offence involving 

commercial quantity, then such person shall be liable for Death penalty. The Act also lays down the 

provisions related to the procedure of search and seizure of the offenders. The Narcotic Drugs and 

Psychotropic Substances Act, 1985 is applicable to the whole of India including the state of Jammu 

& Kashmir. 

Legislative History of Narcotic Drugs and Psychotropic Substances, Act 1985 

The word ‘drug’ has become quite common in Indian society. The use of mood altering and 

psychoactive substances are as old as human mankind. India has a very vast history related to the 

consumption of drugs.  Almost all the primitive societies have consumed some kind of drug to 

satisfy their urge and desire.  Cannabis smoking (bhang)in India has been known since at least 2000 

                                                 
1
 Preamble to Narcotic Drugs and Psychotropic Substances Act, 1985. 
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BC and is first mentioned in the Atharvaveda
2
. Cannabis is used during the festival of Shivratri. 

Other narcotic drugs that were consumed during various ceremonies were ‘som ras’ (alcohol) and 

opium (Afeem). All these drugs were associated with religion or ceremonies. Apart from this, 

Cannabis and opium were used for their medicinal benefits. These substances were given to the 

persons suffering from migraine, pain, and other sicknesses. Excessive use of drugs was not 

reported. The use of drugs was regulated by social norms rather than legal norms. 

During sixteenth & seventeenth century, India was a colony of British Government. Many drugs 

which were legitimately used for medical purposes had started to be used illegitimately. Drug abuse 

and Illicit Trafficking of Drugs emerged as the major areas of concern. India’s narcotic problem 

arises pre-dominantly due to its proximity to the two major opium producing regions which flank 

the country on either side, namely, the Golden Crescent (Pakistan, Afghanistan, Iran) in the west 

and Golden Triangle (Myanmar, Thailand and Laos) on the east. Another reason behind such 

widespread misuse of drugs in India was that there were no special enactments for preventing 

people from the explicit use of narcotic drugs. With the passage of time, the need was felt to enact 

some legislation to prevent the abuse of such drugs. Various laws were enacted by the British 

Government to curb the growing menace of drug abuse and illegal trafficking of drugs. 

 The laws which were enacted by the British Government were:- 

� The Opium Act,1857 

� The Opium act, 1878 

� The Dangerous Drug Act, 1930 

� The Drug and Cosmetic Act, 1940. 

With the developments in the field of Narcotic Drugs and psychotropic substances, these Acts 

proved insufficient to cope-up with changing scenario. The following deficiencies were noted in the 

Act at that time:- 

1.  Absence of Stringent Penalties against drug trafficking. 

2. Weak Enforcement Powers. 

3. Lack of regulations over Psychotropic substances. 

4. Development of New Drugs. 

5. Absence of Penal provisions related to personal consumption and possession of drugs. 

                                                 
2
https://en.wikipedia.org/wiki/Narcotic_Drugs_and_Psychotropic_Substances_Act,_1985 visited on 05-02-2019 
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Apart from these Acts, India is a signatory to the Single Convention on Narcotic Drugs, 1961 and 

Conventions on Psychotropic Substances, 1971 which made it obligatory for India to enact a law 

which regulates and prohibits the narcotic drugs and psychotropic substances.  Further, Article 47 of 

the Constitution of India mandates that the “State shall endeavour to bring about prohibition of the 

consumption except for medicinal purposes of intoxicating drinks and of drugs which are injurious 

to health”. In order to fulfil international as well as Constitutional obligation, Government of India 

enacted Narcotic Drugs and Psychotropic Substances Act, 1985. The act proved to be a milestone in 

dealing with the offences related to drug abuse. In Durand Didier v. Chief Secretary, Union 

Territory of Goa
3
, the Supreme Court of India also appreciated the role of Indian Parliament for 

introducing effective provisions in Narcotic Drug and Psychotropic Substances Act, 1985 as :- 

“In order to effectively control and eradicate this proliferating and booming devastating 

menace, causing deleterious effects and deadly impact on the society as a whole, the 

Parliament in its wisdom, has made effective provisions by introducing this Act 81 of 1985 

specifying mandatory minimum imprisonment and fine.” 

Meaning of Narcotic Drugs and Psychotrophic Substances 

The Act does not specifically define the terms “Narcotic Drugs” and “Psychotropic Substances”. 

The expression “Narcotics” has been derived from the Greek word ‘Narkoticos’ which means 

numbing or deadening. “Narcotic” is commonly used to refer to a class of drugs that are central 

nervous system depressants, which produce insensibility or stupor. Narcotic, in other words, refers 

to opioid i.e., opium, the derivatives of opium and their semi-synthetic or wholly synthetic 

substitutes. In simple terms, a narcotic drug is a drug that dulls the senses, relieves pain and induces 

profound sleep. These drugs are clinically used for the treatment of pain, cough and diarrhoea. 

According to section 2(xiv) of the Act, “narcotic drug" means coca leaf, cannabis (hemp), opium, 

poppy straw and includes all manufactured drugs.
4
 

Psychotropic substances are those chemical substances that 

affects our central nervous system and alters the brain functions resulting in temporary changes in 

                                                 
3
 AIR 1989 SC 1966 

4
 Narcotic Drugs and Psychotropic Substances Act,1985 
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behaviour, mood, perception and consciousness. Anaesthetics, analgesics, anticonvulsants and 

stimulants are some examples of psychotropic substances. These substances are also known as 

psychoactive or psycho-dynamic drugs.   According to section 2(xxiii)
5
, psychotropic substances 

means any substance, natural or synthetic, or any natural material or any salt, “Psychotropic 

substance” means any substance, natural or synthetic, or any natural material or any salt or 

preparation of such substance or material included in the list of psychotropic substances specified in 

the Schedule. 

 The substances grouped as ‘psychotropic substances’ either in the Convention on Psychotropic 

Substances, 1971 or in the Narcotic Drugs and Psychotropic Substances Act,1985 do not have any 

common characteristics to justify their grouping as psychotropic substances as distinguishable from 

the group of narcotic drugs. It was the international concern against the increase in cases of 

poisoning brought about by amphetamines, a group of stimulants in many parts of the world that 

culminated in the Convention on Psychotropic Substances, 1971. Those substances that were not 

under international control at that point of time, which belonged to the group of substances known 

as stimulants, tranquilizers and hallucinogens were sought to be brought under the international 

control envisaged under the Convention on Psychotropic Substances, 1971. However, some of the 

substances belonging to these groups like cocaine have already been grouped as narcotic drugs 

under the Single Convention on Narcotic Drugs, 1961. 

 

 

 

 

 

 

 

 

 

 

  

                                                 
5
 Ibid. 
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OFFENCES AND PENALITIES UNDER THE ACT 

Narcotic Drugs and Psychotropic Substances Act, 1985 is a special Act that sets out the statutory 

framework for drug enforcement laws in India. Chapter IV of the Act deals with offences and 

penalties. Section 15 to Section 40 contains the penalties for the contravention of any provision of 

this Act. The offences relates to the violation of various prohibitions imposed under the Act on 

cultivation, manufacture, distribution, sale, purchase, import and export, etc. All these offences are 

triable by Special Courts. The prescribed punishments ranges from 10 years to 20 years for first 

offences, to 15 to 30 years for any subsequent offences along with monetary fines. The quantum of 

punishment for which any person is liable under this Act depends upon the quantity of the drugs 

recovered from such person. There are two types of quantity of drugs under the Act. 

1) Small Quantity   

2) Commercial Quantity. 

The table below shows the small and commercial quantities of some popular drugs:- 

Sr. No. DRUG Small Quantity 
Commercial 

Quantity 

 

1) 

 

AMPHETAMINE 

 

2 Grams 

 

50 Grams 

 

2) 

 

CHARAS / HASHISH 

 

100 Grams 

 

1 Kilogram 

 

3) 

 

COCAINE 

 

2 Grams 

 

100 Grams 

 

4) 

 

GANJA 

 

1 Kilograms   

 

20 Kilograms 

 

5) 

 

HEROINE 

 

5 Grams 

 

250 Grams 

 

6) 

 

OPIUM 

 

25 Grams 

 

2.5 Kilograms 

 

7) 

 

CODEINE 

 

10 Grams 

 

1 Kilogram 
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Sr. No DRUG Small Quantity Commercial 

Quantity 

 

8) 

 

MORPHINE 

 

5 Grams 

 

250 Grams 

 

9) 

 

POPPY STRAW 

 

1 Kilogram 

 

50 Kilograms 

 

10) 

 

LSD 

 

2 Grams 

 

100 Grams 

 

11) 

 

COCA LEAF 

 

100 Grams 

 

2 Kilograms 

 

12) 

 

METHADONE 

 

2 Grams 

 

50 Grams 

 

13) 

 

METHAQUALONE (MANDRAX) 

 

20 Grams 

 

500 Grams 

 

On the basis of these quantities, following punishments are imposed:- 

1. Small Quantity:- Rigorous Imprisonment for a term which may extend to 1 year, or fine 

which may extend up to � 10,000, or with both. 

2. Intermediate Quantity (Greater than Small but lesser than Commercial Quantity) :- 

Rigorous Imprisonment for a term which may extend to 10 years and with fine which may 

extends up to � 1,00,000. 

3. Commercial Quantity:- Rigorous Imprisonment for a term which shall not be less than 10 

years but which may extend up to 20 years and fine which shall not be less than � 1,00,000 

but which extend up to � 2,00,000. 

 

By the NDPS (Amendment) Act No. 2 of 1989, even the death penalty has been provided for 

specified offences involving commercial quantities by previous convicts under section 31A of the 

Act. While the Act has provided stringent and severe punishment for drug traffickers and for 

possession of commercial quantity of narcotic drugs and psychotropic substances, it also envisages 

reformative approach towards addicts of such drugs and substances. 
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INVESTIGATION UNDER NDPS ACT, 1985 

The Narcotic Drugs and Psychotropic Substances Act was enacted in the year 1985 with a view to 

control the increase in drug abuse and illicit drug trafficking. All the offences under the act are 

required to be investigated with strict adherence to the letter and spirit of the provision. It is the 

investigation which ultimately extracts the truth. Investigation basically means collection of 

evidences by the police officer or any other person authorised by the magistrate in this behalf.
6
 

Investigation is the true ascertainment of facts to arrive at a conclusion that who has committed the 

crime. The purpose of the investigation is to separate chaff from grains, extracting the truth from 

half-truth and to clarify misconception of facts. In Mohan Lal v. State of Punjab
7
, Supreme Court 

has held that “An investigation is a systemic collection of facts for the purpose of describing what 

occurred and explaining why it occurred. The word systemic suggests that it is more than a 

whimsical process.” Thus, investigation means careful search or examination in order to discover 

facts. 

Fair investigation is one of the perquisite of principle of natural justice and principle of presumption 

of innocence. It is an important feature of justice delivery system of India. Under Article 21 of 

Indian Constitution, Right to Life and Personal Liberty are given to all the citizens of the country. 

This right includes right to Fair Trial which also includes Right to Fair Investigation. The Supreme 

Court inBabu Bhai v. State of Gujrathas heldthat fair investigation is part of constitutional 

guarantee under Article 20 and 21 of the Constitution and it is minimum requirement of Rule of 

Law.
8
 The accused and the victim of crime is entitled to fair investigation.

9
Being a ‘Kinpin of 

justice delivery system’,
10

 an investigating officer must ensure the complete compliance of all the 

procedure established by law. The Code of Criminal Procedure, 1973 contains the provisions 

relating to investigation of crimes by the investigating agencies. 

Generally, there are three stages in a criminal case: 

1. Investigation 

2. Inquiry 

3. Trial 

                                                 
6
Section 2(h), Criminal Procedure Code, 1973. 

7
CRIMINAL APPEAL NO.1880 OF 2011. 

8
(2010) 12 SCC 254. 

9
Nirmal Singh Kahloon v. State of Punjab & Others, (2009) 1SCC 441. 

10
Amitbhai Anilchandra Shah v. CBI, (2013) 6 SCC 348. 
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�   The first stage in a criminal case is investigation wherein a police officer either himself or 

under the orders of a Magistrate investigates into a case. If the investigation reveals the 

commission of offence, the case is sent to the Magistrate. However, if the investigation 

officer finds that no offence has been committed, then he intimate the same to the Magistrate 

who ultimately drops the proceedings. Under Code of Criminal Procedure, 1973, the various 

stages of investigation are:- 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

�   If the investigation reveals the commission of an offence, then the next stage of the criminal 

case begins. Before the filling of charge-sheet, the magistrate will hold an inquiry into the 

matter. After that, the court will frame the charges against the accused. If the magistrate is of 

the opinion that the case is both triable by him and that he has the power of passing adequate 

sentence, he may himself try such case. But where the offence is a serious offence, and he is 

STATION 

DIARY 

SEARCH, 
SEIZURE 

ARREST 
PANCHANAMA 

STATEMENT OF 
WITNESSED BY 

POLICE 

FIRST 

INFORMATION 
REPORT 
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not competent to pass the sentence, then he forwards the case to the Court of Session. This is 

known as committal proceedings. 

�   After framing of charges, the court will hold the trial against the accused. During the trial, 

the court will examine the witnesses and evidence tendered by the prosecution followed by 

the mandatory examination of accused. Thereafter, the court will deliver the judgement in 

which the accused may be convicted or acquitted. 

Being a special act, Narcotic Drugs and Psychotropic Substances Act, 1985 sets out the elaborated 

powers as well as procedures for the investigation of offences under Chapter V of the said act. 

These powers and procedures are required to be followed while conducting investigation. If any 

offence falls under NDPS Act then it has to be investigated in accordance with the special procedure 

laid down under the Act and not under Criminal Procedure Code. Even though, the act provides that 

the provisions of Criminal Procedure Code will apply to all the warrants issued, arrests, searches 

and seizures as they are not inconsistent with the provision of the act but it does not mean two 

separate investigations. The same view was taken by the High Court of Punjab & Haryana in Murli 

Dhar v. State of Haryana
11

. In State of Himachal Pradesh v. Sundarshan Kumar,
12

 apex court has 

pronounced that 

“The provisions of theNarcotic Act relating to all warrants issued and arrests, searches and 

seizures made, as far as applicable, have to be strictly followed in supersession of the provisions 

of the Code. However, the provisions of the Code would supplement those of theNarcotic Act to 

the extent the former are not inconsistent with the latter. Such provisions of the Code will, 

therefore, continue to apply. To reiterate; the procedure enacted in Chapter V of the Narcotic Act, 

as far as applicable, shall have precedence over that of Criminal Procedure Code.” 

 

 

 

 

 

Procedure of Investigation under the Act: 

                                                 
11

(1990) 1 Chand L.R. (Cr.) 369. 
12

1989 Cr. L.J. 1421. 
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Chapter V of the Narcotic Drugs and Psychotropic Substances Act, 1985 deals with the procedure 

of investigation. By this Act, the Legislature has prescribed elaborate procedure for the prosecution of offence 

along with sufficient safeguards to a person accused of an offence under the Act. If the procedure is not strictly 

adhered to by all the investigation agencies then it would result into failures. Search, seizure and arrest are 

the routine activities of the investigation. They are the part and the parcel of the criminal cases. 

They have great importance under this Act as the success and failure of the prosecution depends 

upon the legality and illegality committed by the enforcement agencies in complying with the 

procedural aspects of the Act. For the administration of criminal justice, it is, therefore, required 

that the investigating agencies should strictly follow the procedures envisaged by the Act. The 

procedure of investigation under the Act consists of three main components:- 

� Search 

� Seizure 

� Arrest 

 

Procedure of Search, Seizure and Arrest 

Chapter V of the NDPS Act contains the complete procedure for the search and seizure. Section 41, 

42, 43, 50 and 51 deals with the procedure relating to search seizure and arrest under the Act. 

 

Section 41:- Power to issue warrant and authorisation 

Section 41 of NDPS Act deals with the officers empowered to issue warrant of arrest, search 

and seizure. The bare provision is as follows: 

a) A Metropolitan Magistrate or a Magistrate of the first class or any Magistrate of the second 

class specially empowered by the State Government in this behalf, may issue a warrant for the 

arrest of any person whom he has reason to believe to have committed any offence punishable 

under the Act, or for the search, whether by day of by night, or any- building, conveyance or place 

in which he has reason to believe any narcotic drug or psychotropic substance or controlled 

substance in respect of which an offence punishable under this Act has been committed or any 

document or other article which may furnish evidence of holding any illegally acquired property 

which is liable for seizure or freezing or forfeiture under chapter VA of this Act is kept or concealed. 

b) Any such officer of Gazetted rank of the departments of Central Excise, Narcotics,  Customs, 

Revenue Intelligence or any other department of the Central Government including the para-
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military forces or the Armed Forces as is empowered in this behalf by general or special order by 

the Central Government, or any such officer of the Revenue, Drugs Control, Excise, Police or any 

other department of State Government as is empowered in this behalf by general or special order of 

the State Government if he has reason to believe from personal knowledge or information given by 

any person and taken in writing that any person has committed an offence punishable under this act 

or that any Narcotic Drug or Psychotropic Substance or controlled substance in respect or which 

any offence under this Act has been committed or any document or other article which may furnish 

evidence or the commission of such offence or any illegally acquired property or any document or 

other article which may furnish evidence of holding any illegally acquired property which is liable 

for seizure or freezing or forfeiture under chapter VA of this Act is kept or concealed in any 

building, conveyance or place, may authorize any officer subordinate to him but superior in rank to 

a peon, sepoy or a constable to arrest such person or search a building, conveyance or place whether 

by day or by night or himself arrest such a person or search a building, conveyance or place. 

c)  The officer to whom a warrant under sub-section (1) is addressed and the officer who 

authorized the arrest or search or the officer who is so authorized under sub-section (2) shall have 

all the power of an officer acting under section 42.
13

 

 

This Section is applicable only when there is prior information about the presence of any 

contraband article in any building, conveyance or a place. The officers empowered under this 

section can carry out search, seizure and arrest only with warrant or authorisation. This section 

deals with two kinds of powers, namely:- 

� Power to issue warrant. 

� Power to issue authorisation. 

 

a) Power to issue warrant: Section 41(1) empowers the power following classes of 

Magistrate to issue warrant:- 

�  Metropolitan Magistrate. 

�  Magistrate of the First Class. 

� Magistrate of the Second Class specially empowered by the State Government. 

                                                 
13

Section 41, Narcotics Drugs and Psychotropic Substances Act, 1985. 
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These Magistrates have the power to issue a warrant of arrest of any person, whom he has the 

reason to beleive to have committed  any offence under Chapter IV (Offences and Penalties.) and 

also they can issue a warrant for the search during day or night of any building, conveyance or place 

in which they have reason to believe  that any narcotic drug or psychotropic substance in respect of 

which an offence is punishable under this act has been committed or any document or other article 

which may furnish the evidence of commission of such offence or any illegally acquired property 

which is liable for seizure or freezing or forfeiture under Chapter V-A is kept or concealed. In 

Sindhi Lohana Choithran v. State of Gujarat,
14

 it was held that where power is conferred on a 

person by name or by virtue of his office, the individual designated by name or as the holder of the 

office for the time being is empowered specially. The Hon’ble Supreme Court held in Dilip v. State 

of Madhya Pradesh
15

 that when a warrant for arrest or search is issued by the magistrate who is not 

empowered, then such search or arrest if carried out would be illegal. 

 

b)  Power to issue Authorisation: Section 41(2) empowers the Gazetted Officers of various 

Departments to authorise any person subordinate to him to arrest or to carry out search and seizure. 

For the applicability of Section 41(2), two conditions must be fulfilled:- 

(I) The officer must be of a gazetted rank in any of the department of:- 

� Central Excise 

� Narcotics 

� Customs 

� Revenue Intelligence 

� Any department of Central Government or of Border Security Force 

empowered in this behalf. 

 Or any officer of Gazetted rank of the:- 

� Revenue department 

� Drug Control 

� Excise 

� Police 

� Any other department of State Government. 

                                                 
14

AIR 1967 SC 1532 
15

 2007 (1) J.C.C (NAR) 5 at pp. 8, 9 (S.C). 
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And he must be empowered in this behalf by a general or special order of the Central or State 

Government. Section 41 requires the strict compliance as only the officer empowered can give the 

authorization to his subordinate officer to carry out the arrest of a person or search as mentioned 

therein. If there is a contravention, that would affect the prosecution case and vitiate the 

conviction.
16

Absence of statutory sanction authorising such search, etc. would render the act of the 

officers illegal and vitiate the proceedings. In Roy V.D. v. State of Kerala,
17

 the Supreme Court has 

quashed the proceedings since it was found that the Officer, who had conducted the search and 

seizure, was not an authorized officer. Dealing with that question the Supreme Court held that: 

"Now, it is plain that no officer other than an empowered officer can resort to Section 41(2) or 

exercise powers under Section 42(1) of the NDPS Act or make a complaint under clause (d) of 

sub-section (1) of Section 36A of the NDPS Act. It follows that any collection of materials, 

detention or arrest of a person or search of a building or conveyance or seizure effected by an 

officer not being an empowered officer or an authorized officer under Section 41(2) of the NDPS 

Act, lacks sanction of law and is inherently illegal and as such the same cannot form the basis of 

a proceeding in respect of offences under Chapter IV of the NDPS Act and use of such a 

material by the prosecution vitiates the trial.” 

 

(II) Another Condition for the exercise of the power under sub section (2) is that he should have 

reason to believe from personal knowledge or information given by any person and such 

information should be taken down in writing. However, Section 41(2) does not compel such officer 

to give reasons but it may be advisable and indeed proper, for him to give reasons. Non recording of 

reasons, however, would not by itself be sufficient to vitiate such search, seizure and arrest. 

It is only on the fulfilment of the above essential conditions that the said officer draws a statutory 

power to issue authorization for the arrest of any person or the search of any building, conveyance 

or place. Lastly, the said officers can issue authorization in favour of any officer subordinate to him 

who are superior in rank to:- 

� Peon 

� Sepoy 

� Constable. 

                                                 
16

Sita Alias Kali Verma v. State Of U.P, JAIL APPEAL No. - 4367 of 2017. 
17

 MANU/SC/0693/2000, AIR 2001 SC 137. 
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Section 42:- Power of entry, search, seizure and arrest without 

warrant 

Section 42 of the Act Deals with the power of Entry, Search, Seizure and Arrest without 

Warrant or Authorisation. This section empowers the officers to make search, seizure and arrest 

without warrant. Section 42 is reproduced as under:- 

 

1. Any such officer (being an officer superior in rank to a peon, sepoy or constable) of the 

departments of central excise, narcotics, customs, revenue intelligence or any other department of 

the Central Government including para-military forces or armed forces as is empowered in this 

behalf by general or special order by the Central Government, or any such officer (being an officer 

superior in rank to a peon, sepoy or constable) of the revenue, drugs control, excise, police or any 

other department of a State Government as is empowered in this behalf by general or special order 

of the State Government, if he has reason to believe from personal knowledge or information given 

by any person and taken down in writing that any narcotic drug, or psychotropic substance, or 

controlled substance in respect of which an offence punishable under this Act has been committed 

or any document or other article which may furnish evidence of the commission of such offence or 

any illegally acquired property or any document or other article which may furnish evidence of 

holding any illegally acquired property which is liable for seizure or freezing or forfeiture under 

Chapter VA of this Act is kept or concealed in any building, conveyance or enclosed place, may 

between sunrise and sunset,— 

(a) Enter into and search any such building, conveyance or place; 

(b) In case of resistance, break open any door and remove any obstacle to such entry; 

(c) seize such drug or substance and all materials used in the manufacture thereof and any other 

article and any animal or conveyance which he has reason to believe to be liable to confiscation 

under this Act and any document or other article which he has reason to believe may furnish 

evidence of the commission of any offence punishable under this Act or furnish evidence of holding 

any illegally acquired property which is liable for seizure or freezing or forfeiture under Chapter VA 

of this Act; and 

(d) Detain and search, and, if he thinks proper, arrest any person whom he has reason to believe to 

have committed any offence punishable under this Act: 

[Provided that in respect of holder of a licence for manufacture of manufactured drugs or 
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Psychotropic substances or controlled substances granted under this Act or any rule or order made 

thereunder, such power shall be exercised by an officer not below the rank of sub-inspector: 

Provided further that] if such officer has reason to believe that a search warrant or authorisation 

cannot be obtained without affording opportunity for the concealment of evidence or facility for the 

escape of an offender, he may enter and search such building, conveyance or enclosed place at any 

time between sunset and sunrise after recording the grounds of his belief. 

 

2. Where an officer takes down any information in writing under sub-section (1) or records 

grounds for his belief under the proviso thereto, he shall within seventy-two hours send a copy 

thereof to his immediate official superior. 

 

REQUIREMENTS OF SECTION 42: 

Section 42 has two parts. The first part deals with the recording of the information and the second 

with the conduct of the search. Again first part of the Section has two limbs, first dealing with the 

recording of the information received and the other relating to the belief of the officer based upon 

his personal knowledge. Any information recorded in terms of Sub-section (1) ofSection 42 is 

required to be sent to the superior officer of the person recording the information within seventy-

two hours as mandated by Sub-section (2) ofSection 42. Second part of the Section 42(1) deals with 

the power of the officer regarding entry, search, seizure and arrest without warrant of authorisation. 

The authorised officer has the power to enter into and search any building, conveyance or place and 

in case of resistance, break open any door and remove any obstacle to such entry. He has power to 

seize the drug or substance and all materials used in the manufacture thereof and any other article 

and any animal or conveyance which he has reason to believe to be liable to confiscation under the 

Act and to detain and search, if he thinks proper, and arrest any person whom he has reason to 

believe to have committed any offence punishable under chapter IV relating to such drug or 

substance.
18

 

1. Personal knowledge or prior information:- 

    For the applicability of Section 42, it is necessary that the officer empowered there under, before 

exercise of his right, has reason to believe from personal knowledge or information regarding 

movement of narcotic drug or psychotropic substance and if the action is not taken  upon his 

personal knowledge or information, the requirements of section 42 will not be applicable. Prior 

information must be the basis of action under this section. In case of chance recovery, the procedure 

                                                 
18

State of Orissa V. Laxman Jena, JT 2002 (5) SC 1, 2002 (2) ALD Cri 567 
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contemplated under section 42 of the NDPS Act cannot be complied with.
19

 On the basis of prior 

information, the empowered officer should comply with the provisions of section 50. 

2. Recording of Information or reasons to believe :-  

 The scope of the powers of the officers to make search without warrant is specified in the section. 

Only the officers empowered under Section 41 has the power of making entry, search, seizure and 

arrest without the warrant from the magistrate. While exercising this power, one of the pre-

condition is that the officer must record, in writing, the information received from any person.  In 

Abdul Rashid Ibrahim Mansuri v. State of Gujrat,
20

 it has been held that non recording of prior 

information by a police officer who conducted the search on the basis of such information is clearly 

non-compliance of Section 42. 

There must be reasonable ground of suspicion before a search is conducted. It is necessary to form the 

bona-fide and reasonable belief. There are two types of contingencies mentioned under this section 

i.e. search during day time and search during night. In case where the search is carried during day 

time, it is advisable and indeed proper but not mandatory that the officer shall record the reason of 

his belief. The non-mention of reasons in itself does not vitiate the search or seizure as held in case 

R.S.Seth Gopikishan v. R.N.Sen.
21

Therefore, under this section, the officer concerned need not 

give reasons, if the existence of belief is questioned in any collateral proceedings he has to produce 

relevant evidence to sustain his belief.On the other hand proviso to Section 42(1), if the officer has 

to carry out search between sunset and sunrise, he is under obligation to record the grounds of his 

belief. In case State of Punjab v. Balbir Singh,
22

 the Hon’ble Supreme Court held that “Under 

Section 42 (1), the empowered officer if has a prior information given by any person that should 

necessarily be taken down in writing. But if he has reason to believe from personal knowledge that 

offences under Chapter IV have been committed or materials which may furnish evidence of 

commission of such offences are concealed in any building etc., he may carry out the arrest and 

search between sunrise and sunset and this provision does not mandate that he should record his 

reasons of belief. But under the proviso to Section 42(1) if such officer has to carry out such search 

between sunset and sunrise, he must record the grounds of his belief. To this extent, these provisions 

are mandatory and contravention of the same would affect the prosecution case and vitiate the trial. 

It is upon the fulfilment of these conditions that the officer empowered can proceed with the powers 

conferred to him by this section. 

                                                 
19

Babubhai Odhavji Patel V. State of Gujrat, (2005) 8 SCC 725. 
20

2000 Cri LJ 1284, 2000 (1) SCJ 675. 
21

AIR 1967 SC 1287. 
22

AIR 1994 SC 1872, 1994 (3) SCC 299, 1995 (1) EAST Cr C 374 (SC). 
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Search to be conducted in building, conveyance or enclosed place:- 

Section 42 is applicable in those cases where the information relates to the commission of offence 

punishable under chapter IV and/or keeping or concealment of documents or article in any building, 

conveyance or enclosed place which may furnish the evidence of commission of such offence.
23

 If 

the search is to be made at a place open to the general public, Section 42 would have no 

application.
24

 The main purpose of using the words ‘building, conveyance or enclosed place” is to 

protect privacy of the occupant and also to protect them from harassment. In case State of Gujarat 

v. AbdulrasidIbrahim Mansuri,
25

 the Gujarat High Court observed that the provisions of recording 

in writing the information received and sending forthwith the copy of such record to the immediate 

official superior were advisedly made to prevent the empowered officer from misusing the power of 

entry into the building, conveyance or place, which are considered to be the protected places for an 

individual, who has a right to exclude the outsider and that the privacy of the occupants of such 

places may not be disturbed. 

Sending of copy of information to superior official:- 

Where an officer takes down any information in writing or records grounds for the belief, he 

shall send a copy to his immediate superior official within seventy-two hours, as provided under 

proviso to Section 42(1), and to that extent they are mandatory. The purpose of sending report to 

superior officer is to ensure that the information received was genuine and to check misuse of 

power in conduction search. Sending original or carbon copy of report would not make any 

difference or be a violation of law.
26

 It is immaterial in which language the information received 

was recorded. Where the information received was in Hindi and the same was recoded in English, 

there is substantial compliance with the provision. Consequently, failure to comply with this 

requirement affects the prosecution case and therefore, vitiates the trial. In Puran Singh v. NCT of 

Delhi
27

, it was held that ‘where the information received was not reduced in writing and the copy 

was not sent to the superior office, there was a complete violation of mandatory provisions under 

section 42(2). In Ghanshyam v. State of Maharashtra,
28

the High Court has set aside the conviction 

of the accused on the basis of non-compliance of section 42(2). 

 

Compliance of Mandatory Provisions: 
                                                 
23

Krishna Kanwar (Smt) Alias Thakuraeen V. State of Rajasthan, (2004) 2 SCC 608. 
24

Directorate of Revenue v. Mohammed Nisar Holia, (2008) 2 SCC 370. 
25

1991 Drugs Cases 1. 
26

Thulseedasan V. State of Kerela, 2002 Cr LJ 2522 (Ker). 
27

88(2000) DLT 718. 
28

1996 Cr. L.J 3421(Bom). 
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The provisions of Section 42, to some extent, are mandatory and total non-compliance will vitiate 

the trial. The provisions of NDPS Act, viz. Section 41(2) proviso to Section 42(1) and Section 50 

have to be mandatorily complied with. If they are violated, it would vitiate the trial. In case Panchu 

Rout v. State of Orissa, it has been observed by Orissa High Court that Section 42(1) are mandatory 

and the contravention of the same would affect the prosecution case and vitiate the trial.
29

 In State 

of Punjab V. Balbir Singh
30

, the Supreme Court has clearly mentioned that the search conducted 

during night requires strict compliance of section 42, thereby, making this section mandatory. It has 

been held by the Hon’ble Supreme Court in Sukhdev Singh V. State of Haryana, Criminal Appeal 

No. 2118 of 2008, decided on 13-12-2012, that the investigating officers shall duly comply with the 

provisions of Section 42 of NDPS Act at the appropriate stage to avoid acquittals in such cases. 

However, non-recording of information can be exempted in compelling and urgent circumstances 

which make it impossible for the officer to record the information. If the evidence of search and 

recovery is otherwise convincing, the trial would not be effected for such non-compliance.
31

 A three 

Judge Bench of the supreme Court of India as reported in Sajan Abraham v. State of Kerala,
32

 it 

observed that if keeping in view the urgency and that grounds of information and reasons therefore 

cannot be recorded, the empowered officer can effect search and seizure and such breach of 

Sections 41- 42 of NDPS Act would not affect the case at all. 

 

Section 43:- Power of Seizure and Arrest in Public 

Place 

SECTION 43 deals with the power of seizure and arrest in public place. Any officer of any of 

the departments mentioned in section 42 may:- 

(A) Seize in any public place or in transit, any narcotic drug or psychotropic substance in respect of 

which he has reason to believe an offence punishable under this Act has been committed and along 

such, any animal or conveyance or article liable to confiscation, any documents or other article and 

any illegally acquired property which is liable for seizure or freezing or forfeiture under chapter VA 

of this Act. 

                                                 
29

83 (1997) CLT 710. 
30

AIR 1994 SC 1872. 
31

K.M Saleem V. State, 1995 Cr L.J 293(Del). 
32

AIR 2001 SC 3190. 
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(B) Detain and search any person whom he has reason to believe to have committed an offence 

punishable under this Act, and if such person has any narcotic drug or psychotropic substance or 

controlled substance in his possession and such possession appears to him to be unlawful, arrest 

him and any other person in his company. For the purpose of this Section, the expression “Public 

Place” includes any public conveyance, hotel, shop or other place intended for use by, or accessible 

to, the public. 

REQUIREMENTS OF SECTION 43 

a) Public Place: - For the applicability of this Section, the place must be a public place. The world 

‘public place’ has not been defined in the Act but as per the explanation to this section, the term 

‘public place’ includes any public conveyance, hotel, shop, or other place intended for use by, or 

accessible to the public. In Section 43, the word conveyance is qualified by the word ‘public’ but in 

Section 42, it is not qualified by any such word. Thus, it is only public conveyance which is covered 

by Section 43 but the conveyance other than public conveyance is covered by Section 42 of the 

NDPS Act.
33

  The definition of Word ‘public place’ was discussed by the Hon’ble Delhi High Court 

in case Utpal Mishra Air Custom Officer V. Nicelaichristensen
34

 that for deciding whether a 

particular area/place is or is not a ‘public place’ the determining factor is whether the same is 

assessable or intended to be used by public or not. That even with restrictions like payment or entry 

fee or permission for entry, a place would remain public place, that those restrictions by themselves 

would not change the character of public place and that that would not result a public place losing 

its character as such. The Hon’ble Kerala High Court observed in case Pious V. State of Kerala
35

that 

a cinema theatre at the time when exhibition of a film is going on is a place accessible to the public 

and hence comes within the definition of ‘public place’. 

b) Officers having power of Seizure and Arrest: - In Union of India v. Major Singh
36

it was 

held that any officer of any department mentioned in Section 42 of the Act is competent to seize in 

any public place or in transit any narcotic drug, etc. and detain and search and arrest any person 

under the conditions given there under. 

c) Recording of Reasons not necessary: - Section 43 does not require recording of information 

by the police officer or sending the information to the immediate superior officer. In Suresh v. 

State,
37

the detecting officer proceeded to the bus stop getting information and seized the contraband 

                                                 
33

Labh Singh V. Union of India, 2002 Cr. L.J 28 (Raj). 
34

1998 Drug cases 239. 
35

2002 Drugs Cases (Narcotic) 617. 
36

(2006) 9 SCC 170. 
37

1995 (1) KLT 636 
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from the possession of the accused. Since the seizure was made from public place, compliance of 

provision of Section 42 is not necessary. 

DIFFERENCE BETWEEN SECTION 42 AND SECTION 43 

The place of search and Seizure is material so far the application of Section 42 and Section 43 of 

the Act are concerned. Section 42 of the NDPS Act will apply when there is a prior information 

about the presence of the contraband article in any building, conveyance or enclosed place, while 

Section 43 applies when information as such is not about the presence of a contraband article at any 

of such place, but such article is likely to be brought in any public place. Under Section 42 the 

powers are given to the officers for search, seizure and arrest in a building, conveyance or enclosed 

place. Section 42 of the Act does not qualify an open place. Section 43 is particularly for the offence 

committed at the public place. If the place is private building or private place then Section 42 will 

apply but if the offence has been committed at public place which is not a building, a private place 

and not encircled area, then procedure given under section 43 is applicable. The provisions of 

Section 42(1) and (2) of the NDPS Act are attracted only when the authorized officer is proposed to 

enter into any building and conveyance or enclosed place, which is not being a public place. In 

other words, the provisions of sub-section (1) of Section 42 of the NDPS. Act do not apply to the 

search of public places nor they apply to the search of persons as search of the public place is 

regulated by Section 43 and the search of the persons is regulated in Section 50. In the case of 

search and seizure in public places, the provisions of Section 43 of the NDPS Act are attracted. 

Section 43 of the NDPS Act does not require empowered officer while acting under Section 43 of 

the empowered officer having prior information given by any person or about the recording of the 

same as compared to Section 42. Also, the empowered officer is not required to send a copy of 

information to his immediate superior officer when the search is to be conducted in public place. 

 

Section 50:- Conditions when search of person shall be conducted 

Section 50 deals with the conditions when the search of persons shall be conducted. As per this 

section, 

(1) When any officer duly authorized under section 42 is about to search any person under the 

provisions of section 41, section 42 or section 43, he shall, if such person so requires to take such 

person without unnecessary delay to the nearest Gazetted Officer of any of the departments 

mentioned in section 42 or to the nearest Magistrate. 
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(2) If such requisition is made, the officer may detain the person until he can bring him before the 

Gazetted Officer or the Magistrate referred to in sub section (1). 

(3) The Gazetted officer or the Magistrate before whom any such person is brought shall, if he sees 

no reasonable ground for search, forthwith discharge the person but otherwise shall direct that 

search be made. 

(4) No female shall be searched by anyone except a female. 

(5) When an officer duly authorized under Section 42 has reason to believe that it is not possible to 

take the person to be searched to the nearest Gazetted Officer or Magistrate without the possibility 

of the person to be searched parting with possession of any narcotic drug or psychotropic substance, 

or controlled substance or article or document, he may, instead of taking such person to the nearest 

Gazetted Officer or Magistrate, proceed to search the person as provided under section 100 of the 

Code of Criminal Procedure,1973 (2 of 1974). 

(6) After a search is conducted under sub-section (5), the officer shall record the reasons for such 

belief which necessitated such search and within seventy-two hours send a copy thereof to his 

immediate official superior. 

Object of Section 50:- 

Section 50 has been introduced with an obvious intent to avoid any harm to innocent persons and to 

avoid raising of allegations of planting of fabrication by prosecuting authorities. Purpose of 

introducing Section 50 is to ensure that the fair investigation is being carried out and recovery being 

affected remains without any suspicion or doubt. It mandates that if a person to be searched so 

requires, the officer who is about to search him under the provisions of Section 41 and 42, shall take 

such person to the nearest Gazetted officer to the nearest Magistrate without any delay. A search 

before a Gazetted Officer or a Magistrate would impart much more authenticity and credit 

worthiness to the proceedings. Section 50 of the NDPS Act requires that prior to commencing 

search of a suspect, the officer carrying out search must inform the suspect that if he so requires the 

suspect shall be taken to the nearest Magistrate or Gazetted Officer without delay, where such 

officer or Magistrate may either cause his search to be made or direct his release if no reasonable 

ground for search is made. The sole intention behind the enactment of this section is to protect the 

safeguard against vexatious search and unfair dealings, and to protect and safeguard the interest of 

an innocent person. The compliance with the procedural safeguards contained in section 50 of the 

Act are intended to serve dual purpose to protect a person against frivolous accusation and frivolous 

charges and also to lend credibility to the search and seizure conducted by the empowered officer. 
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In State of Punjab V. Baldev Singh
38

 the Hon’ble Apex Court has defined the object of this section 

and observed that: 

“To be searched before a Gazetted Officer or a Magistrate, if the suspect so requires, is an 

extremely  valuable right which the legislature has given to the concerned person having regard to 

the grave consequences that may entail the possession of illicit articles under the Act. It appears to 

have been incorporated in the Act keeping in view the severity of the punishment. The rationale 

behind the provision is even otherwise manifest. The search before a Gazetted Officer or a 

Magistrate would impart much more authenticity and creditworthiness to the search and seizure 

proceeding. It would also verily strengthen the prosecution case” 

 

REQUIREMENTS OF SECTION 50 

Section 50 contains two main provisions. Firstly, search before a Magistrate or Gazetted Officer and 

secondly, where search is not possible before Magistrate or Gazetted Officer. 

 

� RIGHT TO BE SEARCHED BEFORE MAGISTRATE OR GAZETTED OFFICER: -   

The basic requirement of Section 50 is that the person who is required to be searched must be 

provided with an option to be searched either before a Gazetted Officer or a Magistrate. It is the 

statutory right which is available to the person who is to be searched.  When search is made in 

course of normal investigation, the provisions of section 50 is not applicable. So also is the case of 

chance recovery. In case of chance recovery, compliance of Section 50 is not a statutory imperative 

but in case of regular search and recovery from a person, non-compliance of section 50 is fatal for 

the prosecution. In Baldev Singh’s case
39

, it was held by the Constitution Bench that it is an 

obligation of the empowered officer and his duty before conducting the search of the person of a 

suspect, on the basis of prior information, to inform the suspect that he has the right to require his 

search being conducted in the presence of a Gazetted Officer or a Magistrate and the failure to so 

inform the suspect of his right would render the search illegal because the suspect would not be able 

to avail of the protection which is inbuilt in Section 50. It was further held that if the person 

concerned requires, on being so informed by the empowered officer or otherwise, that his search be 

conducted in the presence of a Gazetted Officer or a Magistrate, the empowered officer is obliged to 

do so and failure on his part to do so would cause prejudice the accused and also render the search 
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illegal and the conviction and sentence of the accused based solely on recovery made during that 

search bad. 

COMMUNICATION OF RIGHT MUST BE THERE:- 

When an empowered officer or duly authorised officer acting on the prior information is about to 

search a person, it is imperative for him to inform the person concerned of his right under sub-

section (1) of Section 50 of being taken to the nearest Gazetted Officer or the nearest Magistrate for 

making the search. The failure to inform the person concerned about the existence of his right to be 

searched before a Magistrate or Gazetted Officer would cause prejudice to the accused. The option 

to be searched before a Magistrate or Gazetted Officer must be given before the search is affected. 

In Ladoo Ram v. Union of India
40

 case, notice was not given to the accused and accused was not 

explained of his right to be searched. It was held thatpersonal search without option to the accused 

in violation of mandatory provision is illegal and invalid.  Further in case State of HP v. Sudarshan 

Kumar,
41

it was held that offer of search, so far as practicable, is to be made in the presence of two 

independent and respectable witnesses of the locality. 

Where there is no public witness, in that case even at least notice under Section 50 

ought to be in writing in order to lend credibility to the prosecution version.  At least, in those cases, 

where the entire prosecution case consists of only the police witnesses, there must be notice under 

section 50 in writing. In Munni Lal v. State
42

, it was observed that ‘ where the investigating officer 

failed to associate public-witnesses, the notice under section 50 informing the accused of his right 

must be given in writing to accord credibility to the prosecution version. 

 

SEARCH MUST BE A PERSONAL SEARCH 

Section 50 relates to the personal search of a person. In State of Himachal Pradesh v. Pawan 

Kumar,
43

 the Hon’ble Apex Court defines the expression “person” as it appeared in section 50 of 

the Act as a human being with appropriate coverings and clothing and also footwear, was of the 

view that a bag, briefcase or any such article or container, etc. can, under no circumstances, be 

treated as body of a human being.  Where the recovery of opium was shown from bag lying 

between front seats of the car, this section will not apply.
44

 It is only in case of personal search that 

the person concerned is to be made aware about his right of being searched by the Gazetted Officer 
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or Magistrate. In case of search of suitcase or luggage only, the conditions given under Section 50 

does not apply. 

In Dilip & Anr v. State of Madhya Pradesh,
45

 on the basis of information, 

search of the person of the accused was conducted. Nothing was found on their person. But on 

search of the scooter they were riding, opium contained in plastic bag was recovered. This Court 

held that provisions of Section 50 might not have been required to be complied with so far as the 

search of the scooter is concerned, but keeping in view the fact that the person of the accused was 

also searched, it was obligatory on the part of the officers to comply with the said provisions, which 

was not done. This Court confirmed the acquittal of the accused. 

 Thus, if merely a bag carried by a person is searched without there being 

any search of his person, Section 50 of the NDPS Act will have no application. But if the bag 

carried by him is searched and his person is also searched, Section 50 of the NDPS Act will have 

application.
46

 

 

PROCEDURE OF SEARCH OF FEMALE 

As per clause 2 of this section, no female shall be searched by anyone except female. This provision 

is similar to that provided under section 51 of the Code of Criminal Procedure, 1973 regarding 

search of females. The Code lays down as under- 

“Whenever it is necessary to cause a female to be searched, the search shall be made by another 

female with strict regard to decency” 

In Smt. Geeta v. State (Delhi &Admn.), 
47

a female should be searched only by a female. If the 

search of a female is conducted by a male then it violates the search leading to the acquittal of the 

accused. In Mariappa & others v. State of Madhya Pradesh,
48

 it was found that no lady constable 

or lady panch was present at the time of the search and arrest of the female accused. It was also held 

that it was not merely a case of violation of the provisions of law either render the Act or the Code 

of Criminal Procedure, but also the very foundation of her constitutional right of as a woman 

inviolability of her person, and privacy, as recognized under the constitution. In State of Punjab v. 

Surinder Rani,
49

 huge quantity of opium was recovered on the personal search of the respondent by 

a male police officer. The Apex Court upheld the order of the acquittal by the trial court for 
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violation of the mandatory provision of Section 50 (4) of the Act. A female cannot be searched 

excepting a female and the mandatory provision cannot be diluted even on the ground of non-

availability of a female officer at the time of search. 

� PROCEDURE WHEN SEARCH IS NOT POSSIBLE BEFORE MAGISTRATE OR 

GAZETTED OFFICER 

In such cases where the authorized officer has reason to believe that the search of a person cannot 

be made in the presence of Gazetted Officer or a Magistrate and there is every possibility that the 

person to be searched may part with the possession of Narcotic Drugs or contraband substance, then 

in such cases provisions of Section 100 of the Code of Criminal Procedure shall be applicable and 

the copy of his belief must be sent to the immediate superior officer within 72 hours. 

Section 100 of the code is as under:- 

1. Whenever any place liable to search or inspection under this chapter is closed, any person 

residing in, or being in charge of, such place, shall, on demand of the officer or other person 

executing the warrant, and on production of the warrant, allow him free ingress thereto, and afford 

all reasonable facilities for a search therein. 

2. If ingress into such place cannot be so obtained, the officer or other person executing the 

warrant may proceed in the manner provided by sub section (2) of section 47. 

3. Where any person in or about such place is reasonably suspected of concealing about his person 

any article for which search should be made, such person may be searched and if such person is a 

woman, the search shall be made by another woman with strict regard to decency. 

4. Before making a search under this chapter, the officer or other person about to make it shall call 

upon two or more independent and respectable inhabitants of the locality in which the place to be 

searched is situate or of any other locality if no such inhabitants of the said locality is available or is 

willing to be a witness to the search, to attend and witness the search and may issue an order in 

writing to them or any of them so to do. 

5. The search shall be made in their presence and a list of all things seized in the course of such 

search and of the places in which they are respectively found shall be prepared by such officer or 

other person and signed by_ such witnesses, but no person witnessing a search under this section 

shall be required to attend the Court as a witness of the search unless specially summoned by it. 

6. The occupant of the place searched, or some person in his behalf, shall, in every instance, be 

permitted to attend during the search, and a copy of the list prepared under this section, signed by 

the said witnesses, shall be delivered to such occupant or person. 
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7. When any person is searched under sub section (3), list of all things taken possession of shall be 

prepared, and a copy thereof shall be delivered to such person. 

8. Any person who, without reasonable cause, refuses or neglects to attend and witness a search 

under this section, when called upon to do so by an order in writing delivered or tendered to him, 

shall be deemed to have committed an offence under section 187 of the I PC. 

 

 

ASSOCIATION OF WITNESSES 

Association of Independent Witnesses is an essential requirement to provide authenticity to the 

search made by the officer. It is duty of the authorised officer to associate two or more independent 

witnesses. The supreme Court in State of Punjab v. Balbir Singh
50

 held that if an empowered 

officer or an authorized officer under sub section (2) of section 41 of the NDPS Act carries out a 

search, he would be doing so under the provisions of the Code of Criminal Procedure then such 

search would not per se be illegal and would not vitiate the trial. Even though the statute does not 

make it obligatory, as a rule of prudence, the empowered officer should carry out the search in the 

presence of public witnesses. However, the prosecution case cannot be doubted on the ground of 

non- association of independent witnesses alone. Also, it is to be noted that the place and time of 

search and seizure is material to ascertain whether there was a scope for the investigating officer to 

associate independent witnesses. When a place of search and seizure is a bus stop, presence of 

independent witnesses was naturally expected. In such cases, non-association of independent 

witnesses would be fatal to the prosecution but in cases where the search is conducted at 4 AM in 

the winter night in public road, non-association of independent witnesses was held not fatal to the 

prosecution case.
51

 Thus, the provision of Section 100(4) are directory and not mandatory.   

 

Section 51:- Provisions of the Code of Criminal Procedure, 

1973 to apply to warrants, arrests, searches and seizures. 

SECTION 51 provides that the provisions of the code of Criminal Procedure, 1973 shall apply 

to warrants, arrests, searches and seizures, in so far as they are not inconsistent with the 

provision of this Act. 
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The procedure for investigation, search, seizure, arrest and trial of criminal cases is given in the 

Code. The provisions of arrest of persons, warrants, search and seizure are incorporated in Sections 

41 to 60, Sections 70 to 81, Sections 93 to 105 and Section 165 of the Code of Criminal Procedure, 

1973. The Narcotics and Psychotropic Substances Act, 1985 is not a complete Act incorporating all 

the provisions relating to search, seizure and arrest etc. After giving broad principles regarding 

search, seizure, arrest etc. in Sections 41, 42, 42 and 50, the Act further laid down that the 

provisions of Code of Criminal procedure will apply to all warrants, arrests, searches and seizure to 

the extent they are not inconsistent with the provisions of this Act. 
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CAUSES OF ACQUITTAL 
 

The Narcotic Drugs and Psychotropic Substances Act, 1985, provides for stringent provisions for 

offences related to drug abuse and trafficking. Despite the fact that major offences under the 

aforesaid Act are non-bailable, it has been observed that in several cases the drug offenders secure 

acquittal on technical grounds. A large number of offenders in NDPS cases are acquitted due to non-

compliance of mandatory provisions and the prescribed procedure. The acquittals in serious 

offences particularly in NDPS cases create a sense of insecurity in the society and undermine the 

faith of the common man in the administration of criminal justice. There are large number of 

acquittal in NDPS cases and some of them have resulted in non-compliance with the mandatory 

procedure or misapplications of law. The main reason behind the number of acquittal is that the 

investigating machinery has not properly understood the provisions of the Act which leads to 

acquittal. Some of the main causes of Acquittal are as under:- 

A) Technical Grounds:- 

I. Non-compliance of Section 41 and Section 42:- Sections 41 and 42 are attracted when 

there is a prior information about the presence of contraband article in any building, conveyance or 

enclosed place. Provisions of Sections 41 and 42 are mandatory. Section 41 confers the power of 

authorisation to the empowered officers however, it has been observed in many cases that the search 

and arrest is made by the officers not authorised which results in the acquittal. In Ajaya Kumar 

Naik v. State of Orissa,
52

it was held that if any search or arrest contemplated under Section 41 and 

42 is made under a warrant issued by any other Magistrate or is made by an officer not empowered 

or authorised, it would be per-se illegal and would affect the prosecution case and consequently 

vitiate the trial. 

Proviso to Section 42 requires that if a search is to be carried out at night then the officer must 

record the reasons in writing and send a copy of it to its immediate officer. This provisions made it 

obligatory for the officers mentioned therein upon receiving information should reduce the same 

into writing and record reasons for belief while carrying out arrest or seizure as provided under the 

proviso of Section 42(2) of the Act. To that extent they are held as mandatory and if they are 

violated it would vitiate the trial. Many of the cases fail on account of faulty investigation due to 
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non-compliance of the mandatory provision. In Didar Singh alias Dara v. State of Punjab,
53

 while 

conducting raid on the secret information the investigating officer did not comply with the 

provisions of Section 42 of the Act as he did not send any information in writing to the higher 

authorities. It was held that the requirement of Section 42(2) of the Act was not complied with, 

therefore, the conviction of the appellant is not sustainable and the same is liable to be set aside. In 

Mohamadali v. State of Gujrat,
54

 the investigating officer received the information regarding the 

illegal possession of contraband by the accused but the same was not reduced in writing and the 

immediate superior officer was not informed. The conviction was set aside by the High Court. In 

Karnail Singh v. State of Haryana,
55

 the question which arose for interpretation was whether 

compliance of Section 42 of NDPS Act is mandatory or not. It was held that:- 

-   Total non-compliance of section 42(1) and (2) is impermissible i.e. where the officer does not 

record the information in writing at all and does not inform the official, then, it would be the clear 

violation of Section 42. 

-   Total non-compliance of Section 42(1) and (2) is impermissible, however, delay in compliance 

with the satisfactory explanation will be acceptable compliance of Section 42. 

II. Non-compliance of Section 50:- The object of this section is to protect the accused from 

false implication in the case. The provision of Section 50 protects the liberty and freedom of an 

accused person. This section makes it mandatory on the part of officer to inform the accused about 

his legal right to be searched before a Gazetted Officer or a Magistrate. If there is failure on the part 

of officer then the accused will get the benefit. In many cases, the accused has been given the 

benefit of non-compliance by the competent officers. In Abdi Khan v. State of MP,
56

there was 

document or statement of the officer who has affected the seizure that he has informed the accused 

about his legal right. It was held that an officer who is to search the accused is required to inform 

the person about his legal right to be searched before the Magistrate or A Gazetted Officer and this 

requirement is mandatory in nature and non- compliance thereof vitiates the trial. 

B) Defective Investigation: - The concept of a reasonable and trial would be the one in which 

the accused as well as the victim gets justice. However, it is not so because many of the cases fail 

on account of faulty investigation. One of the main reason behind the faulty investigation is that 
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many of the police officers are unaware of the basic rules and lack sufficient training in the 

procedure of investigation. The various defects in the investigation are as under:- 

I. Seal not handed to independent witnesses: - Impression seal affixed on the seized 

contraband/samples is kept on spurdnama (custody) of some police personnel/Munshi of the 

concerned Police Station and not with an independent witness which creates suspicion and gives 

rise to the chances of tampering of the samples.In Dyal Singh v. State of Punjab,
57

recovery of 

contraband was affected and the sample were duly sealed but the seal was not handed over to 

independent witness who was present at the spot. It was held that where the seal was not given to 

the independent witness, the possibility of seal, contraband and sample being tampered with, cannot 

be ruled out and the conviction can be wholly set aside on this ground. 

II. Preparation and Dispatch of FSL Form: -In Gurcharan Singh v. State of Punjab,
58

the 

CFSL Form was not prepared on the spot. It was held that preparation of CFSL Form at the spot is 

an important safeguard against an allegation of tampering with sample. In Bhola Singh v. State of 

Punjab,
59

it was held that CFSL form should be prepared at the spot and deposited in the Meykhana. 

Where the seal remained with the police officer and the CFSL form was neither prepared on the 

spot nor deposited in the malkhana, such circumstances would be fatal to the prosecution. In Dayal 

Singh v. State of Punjab,
60

it was held that non filling of FSL form at the time of affecting alleged 

recovery and the same not being deposited in the malkhana has been taken as a serious flaw in the 

investigation.In Balban Singh v. State of Delhi,
61

the independent witness in this case did not tell 

about the FSL form being prepared at the spot. Moreover, the person who had signed the entry 

about the dispatch of the FSL was never examined by the prosecution and the road certificate 

appears to be manipulated to show the dispatch of FSL form. All these discrepancies in the 

investigation led to the acquittal of the accused. 

III. Delay in Sending Samples to FSL: -Samples are usually sent late to the Forensic Labs and 

their retention under safe custody is not proved through the entries made in the Malkhana register 

during the course of trial. No explanation is given for delay in sending the samples. In many cases, 

a lot of delay is caused in sending the samples of the recovered contraband to the Forensic Science 

Laboratory. No explanation for such long delay is possible to be offered in every case. As per the 

standing instructions, the samples are required to be sent to FSL within 72 hours. This delay raises 
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many suspicions on the conduct of the police officials as to why the sample was retained for such a 

long period. In order to avoid such fatal circumstances, it is necessary that the sample should be 

sent to the FSL either on the same day or on the following day. The Courts in various cases has 

raised the doubts on the prosecution case. In Bhaskar Aayyar Kaunder v. State of Maharashtra,
62

it 

was held that even if there is delay on the part of investigation agency in sending the samples to the 

chemical examiner, there must be reasonable explanation for such delay. Unexplained and 

unreasonable delay is fatal for the prosecution. In Matloob v. State (Delhi Admn.),
63

samples to FSL 

were despatched about one month after the substance was seized and no explanation for so much 

time taken in dispatching the samples is forthcoming on record. Thus, the prescribed promptitude 

appears to be lacking in this case. In Jaswant Singh v. State of Punjab,
64

there was a delay of 13 

days in sending the samples to the FSL. It was further observed that no explanation was furnished 

by the prosecution witnesses for such delay in sending the sample to the office of Chemical 

Examiner. It was held that the possibility of tampering with the samples cannot be ruled out 

especially when the seal was taken back by the investigating officer on the next day of recovery. 

IV. Non- production of Malkhana Register:-  In State of Rajasthan v. Gurmail Singh,
65

there 

was no evidence to prove the satisfactorily that the seals found were the same seals as were put on 

the sample bottles immediately after the seizure of the contraband.It was held that if the Malkhana 

Register is not produced before the Court, then the prosecution case can be viewed as doubtful. In 

Baldev Singh v. State of Haryana,
66

it was held that unless there is actual production of the case 

property in Court the prosecution case would not be established. 

C) Non-Joining of Independent Witnesses: - Another reason of acquittal is that the civil 

witnesses are not associated during the course of investigation despite their availability on the spot.  

Army/PMF personnel are not cited as witness during a joint surprise check. No doubt while making 

a search and seizure, independent witnesses should be joined but in absence of any public witness 

being joined, the statement of police officials are required to be scrutinized with due care and 

caution in order to see whether the offence is brought home to the accused beyond reasonable 

doubts. As per Section 51 of Code of Criminal Procedure, 1973, Section 100 and Section 165 of the 

Code are applicable. The provisions under these sections are procedural in nature and the breach of 

these does not render the evidence so collected as illegal or inadmissible at the trial but the evidence 
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should be examined by due care and attention. It is advisable that the independent witnesses should 

be associated in order to make the prosecution case credible. Non-association of independent 

witnesses would convey doubt on prosecution case.   In Pratap Singh v. State of Haryana,
67

 no 

independent witness was joined in this case despite having availability. It was held that the non-

joining of independent witnesses does not vitiate the trial alone but credibility of the prosecution 

can be challenged on this ground. In Dev Chand v. State of Rajasthan,
68

no independent witness 

was taken by the police when search and seizure was conducted. Further, the accused was not 

informed of his right to be searched before Magistrate or Gazetted Officer. It was held that non- 

compliance was fatal. 

D)  Informant as Investigating Officer: - There are various cases in which the informant and 

investigating officers are same persons. In such cases, biasness cannot be ruled out and if it is so, 

then it will vitiate the trail. In Mohan Lal v. State of Punjab, the three bench judge of the Supreme 

Court has held that the informant and the Investigator in NDPS cases must not be the same person. 

The court while delivering the judgement held that:- 

“A fair investigation, which is the very foundation of fair trial, necessarily postulates that the 

informant and the investigator must not be the same person. Justice must not only be done, but must 

be appear to be done also. Any possibility of bias or a predetermined conclusion has to be excluded. 

This requirement is all the more imperative in laws carrying a reverse burden of proof.” 

E) Non Examination of Independent Witness: - No witnesses including the police witnesses 

are examined during the course of trial or lesser number of witnesses are examined or deferred 

witnesses are not produced by the prosecution or the Police witnesses often don’t support the story 

of the prosecution. In Kaur Singh v. State of Punjab,
69

the alleged witness Jagger Singh has not 

been examined. It is submitted that the prosecution has intentionally not produced him as he would 

not have supported the prosecution case. It is, therefore, argued that in the absence of any 

independent witnesses, the possession of contraband was not established and the benefit of doubt is 

to be given to the accused. In Hukmi Singh v. State of Haryana,
70

independent witnesses of this 

case has not been examined and the case solely rests upon the testimony of official witnesses which 

cannot be believed as they were interested in the success of the case. So, the benefit of the doubt 

can be extended to the accused. 
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F) Other Causes of Acquittal:- 

I. Weight balance is often taken from the open market either from some fruit vendor or 

shopkeeper but weighing of the contraband is not proved at the stage of trial. The person from 

whom such weighing machine/balance was taken is invariably not examined as a witness. 

II. Contraband in a huge quantity is stated to be seized and sealed on the spot by the I.O. 

However, during the course of trial the seizure is proved to be of lesser quantity and not in 

consonance with the seizure memo. 

III. Places, from where the recoveries/seizures are made/effected are not proved because of 

contradictions by the witnesses in their deposition during the course of trial. 

IV. Different packs of contraband are recovered and seized but samples are taken from only few. 

V. Weight of samples taken and sent to FSL for chemical analysis are often disputed as bigger 

quantity of samples, taken by the I.O in the presence of a Magistrate and sent to FSL turns out to of 

lesser quantity when weighed by the FSL expert thereby raising a suspicion. 

VI. Police Officials who are deputed along with the samples of the seized contraband to FSL 

and the Malkhana In charge from whom such samples are taken are not examined nor cited as 

witnesses. 

VII. Investigating Officers often fail to explain the contradiction which emerges out from the 

facts of the case and the testimony of witnesses during the course of trial. 

VIII. No sincere efforts are made by the prosecution to examine the material witnesses including 

the I.O which has a direct bearing on the case. 

IX. Independent Witnesses turns hostile. 

X. Lack of Public Corporation. 
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